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Abstract:
China has for many years been criticized for its poor record of protecting
intellectual property rights.

However, recent evidence has shown that China may

now not be as lax in its protections as previously assessed. This thesis aims to build

on these new findings by (1) demonstrating the continued gap in the robustness of
Chinese and American copyright laws and (2) finding the possible origins of this
perceived gap. The main method for answering the first question centers on the
comparison of the American and Chinese “fair use” clauses. Through the findings of
this method, China’s “fair use” clause proves much more permissive than that of the
United States.

In answering, the second question, this thesis first turns to

economics, more specifically the relationship between a nations status as a
developing/developed nation and its protection of intellectual property. Through an
analysis of theory and numbers, this thesis shows that China has much to gain from
protecting intellectual property rights and accordingly has reached an

unprecedented level of protection. Thus, one is left questioning the “why” behind
this continued gap in the structures of American and Chinese copyright laws. This
thesis then turns to factors in the moral philosophies of these two countries.

First,

through the findings of other writers, a link is drawn between the conception of

intellectual property and morality. Second, an analysis of Japanese and French “fair
use” clauses in comparison with the Chinese and American “fair use” clauses
indicates that all of these nations, though they have an interest in protecting
intellectual property rights, have varying degrees of robustness. Therefore, perhaps
their differing moral philosophies dictate the degree of strength. Furthering this

United States
proposition, a textual analysis comparing the “fair use” clause of the
and China with some of the important factors of their respective moral philosophies
structure
reveals a deep level of consistency between the moral philosophy and the
of the “fair use” clauses of both nations. This thesis finds that though China now
actively protects intellectual property, it maintains key differences with the United

ophies
States and these key differences may in part be explained by the moral philos
of these two countries, as they are textually consistent with their laws.
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Introduction:

Developing, Developed, and Transition

Transition means a change from one form to another.

Correspondingly, this

word has often been used to describe China, a country that has transitioned from a
more traditional communist country to one that propagates its own form of marketized
socialism. Currently, China is undergoing the transition from a developing country to a
more developed nation.

Generally speaking, in the process of transition, many things

change and many things don’t. For China, one of the key transitions has been its system
of intellectual property rights protection.

Economically speaking, developed nations are the primary producers of
intellectual property. Thus, developed countries generally advocate the development of
strict standards for the protection of intellectual property rights (IP), as they stand the
most to gain from the adoption of a robust intellectual property rights regime.
Conversely, developing nations are predominantly consumers of intellectual property.
Therefore, developing states continuously resist the strict enforcement of intellectual
property rights, as they seek modernization and stand the most gain from infringement
or piracy.

It stands to reason that a transitioning country reaching a higher level of

development would undergo a transition from a pirate of intellectual property to a
protector of intellectual property.

The aforementioned difference and transition appears most notably in the
bilateral-trade relations of the United States (a leading producer of technology, movies
and music) and the People’s Republic of China (a transitioning country with the world’s
second largest economy).

Since the renewal of formal diplomatic and economic

relations in 1979, bilateral-trade relations have grown exponentially. Simultaneously,
the United States has pressured China to adopt sufficient provisions for the protection
of intellectual property, especially copyrights, and has consistently accused China of not
adhering to a robust standard of intellectual property rights protection, even as China
aspires to become a leading producer of technology.

In truth, China has gradually

adopted a more robust system of intellectual property rights and, as recent evidence
shows, has pursued protection of these rights to a continuously greater degree.
However, China and the US still maintain key differences in their approach to IP
laws. This fact leads to the conclusion that while economic development encourages
the general protection of IP, it does not dictate the precise direction or extent of

intellectual property rights protection.

Perhaps, these differences can better be

explained by the moral philosophies of the two countries, which are thought to
influence property rights in general.

This thesis aims to achieve two main goals:
A)

To prove the existence of a disparity between the strength of American and
Chinese copyright laws

B)

To pinpoint the possible reasons for this perceived gap

Seeking to ascertain these two goals, Part | examines the historical and modern
notions of intellectual property to measure its likeness to tangible property. Part | then
defines the copyright, shows its importance to the U.S. economy and uses the written
expression of the notion of a copyright in U.S. law to calculate its relative strength by
measuring the rights of the producer (copyright holder) against those of the consumer
(user).
Part Il first examines the ways in which the United States has attempted to
persuade China to adopt a strict standard of copyright protection, equal in strength to
its own, through a medley of bilateral trade agreements, threats of trade war, and
withholding membership into international organizations. Afterwards, Part II will show
the extent of US success by comparing the strength of the rights of a copyright holder in
China and one in the United States.
Part Ill investigates the proposed economic explanations for China’s
comparative lack of copyright holder’s rights. More specifically, Part Ill examines the
extent to which this gap is resultant of the divisions between the positions of developed
and developing nations on intellectual property (copyrights); a gap that potentially could
be bridged by China’s successful transformation from a manufacturing based,
developing economy to an information’s based, developed economy.

As the economic explanation may itself not be enough, Part IV aims to identify
moral philosophical factors that may pose unique and significant impediments to the
implementation of copyright protection standards that would match U.S standards. Part
IV will first expound on the differing traditional moral philosophies of the two nations

(for China, Confucianism and Marxism; for the US; the theories of John Locke) Part IV
will then illustrate how the structure and wording of U.S. laws concerning copyrights
reflect the notions of enlightenment thinkers such as John Locke , and(2) exemplify how
the structure and wording of Chinese laws regarding copyrights in part reflect the

underlying notions of China’s Confucian and Communist philosophical legacies, and
finally (3) compare the two countries’ philosophical legacies.
By completing the steps outlined above, this thesis demonstrates its main point:
though China has created a system of copyright laws and achieved higher levels of
enforcement,

(1) there exists a large gap in the notions of “fair use” of copyrighted

materials and thus the strength of copyright laws as a whole in the United States and
China, and (2) this gap perhaps may in part be explained by the differing moral
philosophies and underlying values of the two nations, as the textual differences in the
laws prove consistent with some of the traditional aspects of their respective moral
philosophies.
Much of the existing scholarship has concentrated on China’s reluctance to
adopt a robust system of intellectual property rights that adheres to international
standards and the perceived lack of enforcement. However, when the Chinese adopted
the amendments to its Copyright Law in 2010, it accomplished two things. First, it
strengthened its adherence to the TRIPS agreement, the WTO standard of intellectual
property rights protection. Second, by strengthening its adherence to TRIPS, it removed
much of the ammunition that could be used to accuse it of not having protections in line
with international standards.

As for enforcement, anyone who has visited China knows

that counterfeit and pirated products can easily be purchased. However, recent
evidence has shown that China has made great strides in enforcing its IP laws.

Recently,

an SMU law professor, Professor Xuan-Thao Nguyen, published a paper called “The
China We Hardly Know: Revealing The New China’s Intellectual Property Regime”.”

In

the paper, Professor Nguyen proved that the total number of first instance IP cases in
China outnumbered those in the United States.” Most of these cases involved Chinese
on both sides of the dispute.’

In addition, China’s number of IP litigation cases is

increasing, while that of the US is decreasing. * She opines that this trend shows that
China’s intellectual property rights regime is becoming more robust, while that of the US
is becoming milder.” | agree with her in that the Chinese are making great strides in their

protection of intellectual property through the strengthening of enforcement and law.
In many ways, this thesis compliments Professor Nguyen’s landmark paper.

It concludes

that while China has developed a robust system of intellectual property right
protections, it maintains certain differences with the United States that may be the
result of differing moral philosophies.

Coupled with Professor Nguyen’s work, this thesis

represents a turn of the page in the scholarship on China’s intellectual property regime.

1 Xuan- Thao Nguyen, "The China We Hardly Know: Revealing The New China's Intellectual Property
Regime," St. Louis University Law Journal 55 (2011): 773.

> Ibid., 796
3

* Tbid., 796

* Ibid., 809-810

Part I: Theories of Intellectual Property and Copyrights in the US
Before this thesis can begin to compare the different philosophical roots of
Chinese and American copyright laws, it must first define intellectual property by
showing its historical and modern perceptions and then discuss the definition of a
copyright, describe its indispensability to the American economy, and portray the
expression of its essentiality in US law through an analysis of the strength of the position
of the copyright holder versus the position of the user. In fulfilling the outlined tasks,
Part | will illustrate the importance of the protection of intellectual property to the
United States and thus its importance in the US world view, which lies at the root of the
Chinese-US intellectual property dialectic.
From the time of the founding fathers, intellectual property served as a major
topic for debate, including the question of whether creations of the human mind
constituted a type of property (i.e. intellectual property).° The two opposing sides
directed their focus not on the economics of the issue, but rather more on the

philosophical aspects of this question.” Thomas Jefferson (America’s third president and
primary author of the Declaration of Independence) opined that ideas were intangible
and could only be owned if they remained unuttered, but at the point in

6 "Introduction : Origins of US Intellectual Property Law- Origins of US patent and copyright law," in
Intellectual Property Law for Business Lawyers, 1:1 (St. Paul: West, 2010).
views)

"Ibid. ( Looking at the view of Jefferson and Locke)

(Lockean and Jeffersonian

which the idea is voiced, it belongs to everyone.’ By extension, Jefferson also stated that
one must measure the benefits of innovation to merit
the “embarrassment of an

exclusive patent,” which signifies Jefferson’s reluctance to have any legal
fortifications
for the products of one’s creativity at all. ° However, many such as James Madison,

considered intellectual property in terms of the Lockean natural rights- life, liberty and
property- of the author or the inventor.2° Namely, Locke opined whenever a man takes
something out of the state of nature and mixes it with his labor then it becomes his
property.” Therefore because a book was written through the labor of the author, a
book’s value should be viewed as his property.”* Eventually a compromise of the two
ideas materialized in Article | of the US Constitution. The clause, when referring to
Congressional powers, reads, “To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoveries.”?* The compromise rests in two separate aspects of

this clause. On the one hand, intellectual property rights can only be secured if they
“promote the Progress of Science and useful Arts,” which concurs with Jefferson’s ideas

on inventions warranting the “ embarrassment of an exclusive patent.”

On the other

* bid. See also Mark A Lemely, "Property, Intellectual Poperty and Free Riding," Texas Law Review
(West) 83 (2005): 1-3.
9 Mark A. Lemley, "Propety, Intellectual Property and Free Riding ," 1
'° James Madison, "The Federslist No 43," in The Federalist, ed. Sherman F Mittell, 278-279 (Washington
DC: National Home Library Foundation). See also, “ Introduction,” 1:1
John Locke, "Of Property," in Second Treatise on Government, Chpt 5 Sect 27. Dowloaded from
Project Gutenburg
"2 Jennifer A. Crane, "Riding The Tiger: A Comparison of Intellectual Property Rights In The United

States and The People's Republic of China," Chicago-Kent Journal of Intellectual Property 7 (Spring
2008).
8 U.S. Const. art. I, § 8, cl. 8

hand, the usage of the word “secure”, unlike “grant,” implies that the inventor or author
already possesses inherent rights to their works or inventions, which is more congruent

with Madison’s ideas.*4

Since the ratification of the Constitution, the focus has turned away from the

philosophical aspects of intellectual property and towards its economic aspects. * In
the process of doing so, the courts and Congress, in concert with those who take
a

Lockean view of intellectual property, have progressively treated intellectual propert
y as
a form of tangible property that, though limited in time, entitles the creator to all of the
commercial value produced by their creation.’°Thus, the definition of intellectual
property rights has evolved into a form of legal protection that is granted by society to
give “creative people” incentives to produce creative efforts that further economic,

scientific and artistic progress by securing unto them the full commercial benefits of the
fruits of their labor.’ Today these “legal protections” take the structure of copyrights,
patents, and trademarks. Of these three, copyrights are the main focus of this thesis.
Copyrights encompass legal rights bestowed on the authors of original works of
authorship to control the duplication and redistribution of said authorships for the
purpose of encouraging creative expression.’® These works of authorship include (1)

14 "Introduction : Origins of US Intellectual Property Law- Origins of US patent and copyright law," in
Intellectual Property Law for Business Lawyers, 1-1(St. Paul: West, 2010).

15 Tbid.
'© Mark A. Lemley, "Propety, Intellectual Property and Free Riding ," 1
Ibid. See also WIPO, "Introduction," in WIPO Intellectual Property Handbook, 3 (Geneva: WIPO, 2004).

8US. Copyright Office, Copyright Basics, 1-3(US Copyright Office, 2011).; See also, Clarisa Long,
"Introduction," in Intellectual Property Rights in Emerging Markets, ed. Clarisa Long, 2 (Washington D.C.:
The AEI Press, 2000).

literary works (including software), (2) musical works, (3) dramatic works, (4)

pantomimes and choreographic works, (5) pictorial, graphic and sculptural works, (6)
motion pictures and other audiovisual works, (7) sound recordings, and (8)architectural
works.’? However, the subject of the copyright is not the idea expressed, but the
expression itself, and thus before a work can be copyrighted, it must take the form of a

“tangible” medium of expression.”” All of the previously mentioned components,
especially the control of distribution and production, render copyrights essential for any
hope of protecting the economic values of cultural and creative expression.
These original works of authorship, protected by copyrights, form an exceedingly
important part of the U.S. economy. Creative industries such as the film, publishing,

software, and music industries use copyrights to prevent the unauthorized duplication
of their products, which netted 125 billion USD in exports and foreign sales, as well as

accounting for 22.5% of real GDP growth in 2007.”* Undoubtedly, the relevance of
creative industries to the U.S. economy finds expression in robust US copyright laws.

The statutes regarding U.S. copyrights maintain a strong system of protections
that vary from the appropriately specific, such as the terms of length, to the
appropriately vague, yet narrow Fair Use Clause. The specific statutes such as the

already mentioned description of the works of authorship, the insistence on a tangible
form and the terms of length outlined in the written statutes are similar, if not the

"Ibid. See also, 17 U.S.C.A. § 102 (West).
?° US Copyright Office, Copyright Basics,1-3 See also, Clarissa Long, “Introduction,” 2
7IUN, Creative Industries and Development (Sao-Paolo: United Nations, 2005). Accessed From United
Nations Conference on Trade and Development. Stephen E. Siweck, Copyright Industries in the US
Economy; The 2003-2007 Report (1IPA). Downloaded from IIPA website.

same, to China, the subject of this thesis.” However, when comparing the Chinese
(which will be talked about in Part Il) and U.S. systems, the best way of measuring the
strength of their protections for copyrighted authorship is to analyze the limitations on
the rights of the copyright holders. In the U.S, these limitations are outline in the Fair
Use Clause; 17 U.S.C.A. § 107.

“Notwithstanding the provisions of sections 106 and 106A, the fair use of a
copyrighted work, including such use by reproduction in copies or phonorecords or by

any other means specified by that section, for purposes such as criticism, comment,
news reporting, teaching (including multiple copies for classroom use), scholarship, or
research, is not an infringement of copyright. In determining whether the use made of a
work in any particular case is a fair use the factors to be considered shall include--

(1) the purpose and character of the use, including whether such use is of a commercial
nature or is for nonprofit educational purposes;
(2) the nature of the copyrighted work;

(3) the amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and
(4) the effect of the use upon the potential market for or value of the copyrighted work.
The fact that a work is unpublished shall not itself bar a finding of fair use if such finding
is made upon consideration of all the above factors.”

” Compare Chinese and US intellectual property laws

10

The unique, less specific, though, in practice, fairly strict, Fair Use Clause has

occupied the subject matter of many legal discussions; namely, discussions concerning
the limits on the amount permissible to be copied from a copyrighted source without
compensation or notification of the copyright holder. The only sufficient source of
explanation in the US law, when statutes are unclear, is judicial precedent. However, the

above law does decree a clear four-point rubric for determining fair use that is used in
cases concerning this topic.
According to an empirical study of 306 cases involving fair use, the two most
important factors concerning fair use are the first, characteristics of use, and the fourth,
effect on the market or value.”* Of the two, the fourth factor is noted as being in the

“driver's seat”.”* Correspondingly, the five cases below show that the effect on the
market and the value of the work in many ways determines the justification for a claim
of fair use. This fact leads to the conclusion that copyrights in the United States protect
against any potential damage to the direct market or value of the work, namely any
financial loss the copyright holder might endure, unless the use is transformative,
meaning that the use of the work has created a market that was not originally intended
by the copyright holder.

3 Barton Beebe, "An Empirical Study of CopyrightFair Use Opinions," University of Pennsylvania Law
Review (Westlaw Next) 156 (January 2008). 2, 14

* Ibid. 14

11

One of most famous Cases involving this issue
is the Harper & Row Publishers
Inc. v. Nation Enterprises Case. This case involves
the publication of the memoirs of

President Ford.”

25

us

The petitioners, Harper & Row, licensed an agreement with Time

magazine that allowed Time the first serial right to publish
excerpts from the memoir for
26
the cost of $12,500. However, The Nation received an unauthorized
manuscript and
subsequently published an article abou
t the book that contained quotations
from the

work."

27

+;
Time
cancelled the agreement and Harper and
Row lost the money.” As a

result, Harper and Row filled court
preceding against The Nation. The
Nation tried to

employ the fair use doctrine to justify their act
ions22 Eventually, this case reached the
Supreme Court, which ruled that actions take
n by The Nation do not qualify as fair use.?°
In order to make this assessment the court
used the rubric established by the Fair Use
Clause.** The first factor on the rubric demands
the consideration of the purpose and
character of the use. Accordingly, the court held
that even though the use was for news
reporting purposes, it also aimed at becoming newswort
hy because of its unauthorized
status, which was thought to increase the sales of that issue
of The Nation.*” Because of
this admitted commercial use, on this factor the court found no
support for the

* Harper & Row Publishers, Inc. v. Nation Enterprises, 471 U.S. 539, 105 S. Ct. 2218, 85 L. Ed. 2d 588
(1985)
6
7”
8
”
°°

Thid.
Thid.
Ibid.
Ibid.
Thid.

* Ibid.

» Thid.
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assertion of fair use. *° Turning to the second factor on the rubric, “the nature of the

copyrighted work,” the court held that while works concerning fact provide greater
grounds for a fair use argument, the article provided more than a simple dissemination

of the facts and threatened the copyright holders interest in confidentiality and creative
control over the first public appearance of the work.** Therefore, for this factor, no

support for the claim of fair use existed.’° Moving to the third factor, the amount used,
though the article only provided a few quotations, a small part of the work as a whole, it
embodied the former President’s expression of his ideas and this embodiment was
essential to the article.*° Thus, this factor also gives no grounds for a claim of fair use.*”
As for the fourth point, effect on the market, the court presumed the idea that if a

copyright holder can connect a loss of revenue to the infringement, then the infringer
must prove that the damage would have taken place regardless.** Because of the
publication of the article in The Nation, the copyright holder lost 12,500 USD, which is a
direct effect from the infringement. °Therefore, accounting for all four factors, the
court ruled against the claim of fair use. “0
Another important case involving the Fair Use Clause is the Am. Geophysical

Union v. Texaco Inc case .”* In this case, the plaintiffs, American Geophysical Union and
82 other publishers of scientific and medical journals, brought a class action suit,

33 Thid.
hid.
° Thid.
36 Thid.

57 Thid.
38 Ibid.
* Thid.
Thid.

‘! Am. Geophysical Union v. Texaco Inc., 60 F.3d 913 (2d Cir. 1994)

13

claiming that Texaco, one of the largest petroleum corporations, violated the copyright
of these journals by making photocopies of their articles.’” Texaco had permitted its 400
to 500 employees to borrow journals from their library and photocopy articles to allow
for greater circulation and efficiency of their research. “* In its defense, Texaco declared
that its actions were protected by the Fair Use Clause.’ The court ruled that the actions
taken by Texaco did not constitute Fair Use.” In determining this ruling, the court
followed the Fair Use rubric.”° For the first factor, purpose of the use, the court held

that the practice of photocopying used by the Texaco company could best be described
as “archival,” while the court did not suggest that all instances of archiving would be
denied a claim to fair use, but it did state that the archival use supported by Texaco is
the systematic copying of articles to avoid payment.’” Though Texaco received no direct
commercial gain, it did so indirectly by means of avoiding payment.”® Thus, this factor
does not support a claim of fair use.”° For the second factor, nature of the copyrighted
work, the court opined that though the articles in the scientific journals are created with
the intention of being protected by a copyright and that this protection is important for
the broadcasting of scientific knowledge, the articles are factual in nature, which has a

greater scope under fair use.°° Thus, on this criterion, the court favored Texaco’s

* Ibid.
8 Ibid.
“* Ibid.
“Ibid.
“© Thid.
“7 Ibid.

“8 Thid.
” Thid.
°° Thid.
14

claim.°* For the third factor, amount used, the court stated that while Texaco
commonly did not copy the entire journal issue, it did copy the articles in their
entirety.° Resultantly, Texaco had no grounds to claim fair use for this point.”° For the
last factor, effect on the market or value, Texaco’s copying proved to
be an infringement

because the publisher demonstrated that obtaining copies by legal means would
provide them with greater revenues and that substantial harm was done to the value of

their copyrights because of lost licensing fee revenue and lost subscription revenue.
“Because three out of four factors were found in favor of the publisher, especially the
first and fourth, the court held that Texaco’s actions did not constitute fair use.”°
The third case to be discussed that involves fair use is the Nunez v. Caribbean

Int'l News Corp case.”* In this case, a photographer took photos of an almost nude Miss
Puerto Rico Universe for the purposes of passing them on to modeling agencies.” The
photographs drew quite a

lot of attention from the local media. A talk show displayed

the photographs on screen to poll opinions of their appropriateness.” A newspaper
called E/ Vocero featured three of the photographs in their report on the opposition to
these photos. The photographer sued the newspaper company, Caribbean
International News citing copyright infringement.®* The newspaper company asserted

5! Thid.

>
°
*
>

Thid.
Thid.
Thid.
Thid.

°6 Nunez v. Caribbean Int'l News Corp., 235 F.3d 18 (Ist Cir. 2000)

7 Ibid.
8 Ibid.
» Thid.

°° hid.
*' Thid.

15

fair use. The court ruled in favor of the defendant.” In using the factors for determining
fair use, for the first factor, purpose of use, the court ruled that while the primary goal
of the publication of the picture by the newspaper was to increase revenue, its use was
transformative, meaning that the pictures did not supersede the original intended use
of giving the photos to modeling agencies.** Namely, the pictures were the objects of
news reporting, thus informative, and it would have been difficult to report the news

without them.” This newsworthiness made the factor either neutral or in favor of
finding fair use. °° For the second factor, nature of the copyrighted work, the
photographs could be deemed fictional or factual.” After all, photography is an art
form, but the pictures were purposed with showing Miss Puerto Rico’s suitability as a
model, not to express emotions.” Thus, the court declared this factor to be neutral.°°
Pointing to the third factor, amount and substantiality of use, the court found that
though E/ Vocero copied the entire work, copying any less would make it useless to the

story.°° Thus, the court found this factor useless to answering the question of fair use.”
For the fourth factor, effect on market, the court considered the effect on the
photographers business, not on the market for the pictures.’* Accordingly, the court

found that no direct effect on the photographer’s business existed. Thus, this factor

® Thid.
$3 Thid.
Ibid.

>

Ybid.

% Tbid.
§ Thid.
8 Ibid.

° hid.
Ibid.
7" Ibid.

16

;
;
7
favored a ruling
of fair use.”* When coming to a final ruling, the court found that the

first, second and fourth factors supported fair use and the third factor was
inconsequential.”* Finally, the court Opined that while under most cases the use of a
copyrighted photograph by a newspaper constituted infringement, but in this case,
because the photograph had already been disseminated and the photograph itself was

particularly newsworthy, this use constituted
fair use.
The fourth case to be discussed is the Television Digest Inc. v. U.S. Telephone

Ass’n case.”° In this case, Television Digest, the publisher of Communications Daily, filed
for a copyright infringement case against the U.S. Telephone Association(USTA), the

national trade association for local exchange telephone companies.”© The U.S.
Telephone Association purchased a subscription to the Communications Daily and
routinely photocopied each issue.”

In its defense, the U.S. Telephone Association

claimed fair use.”® To substantiate this claim, the court employed the four factors
established by the Fair Use Clause.””

For the first factor, characteristic of use, USTA

argued that it used the publication for educational and news reporting purposes.*”
However, the court ruled that the purpose for this copying was to avoid paying the cost

of new subscriptions or licensing fees.** This assertion proved disfavorable to a claim of

” Ibid.
Tbid.
™ Tbid.
” Television Digest, Inc. v. U.S. Tel. Ass'n, 841 F. Supp. 5, 7 (D.D.C. 1993)
© Ibid.
7 Tbid.
8 Tbid.
”
Tbid.
8° Ibid.
*! Ibid.
17

fair use. For the second factor, nature of the copyrighted work, the court concluded that
the publication is copyrightable, which the USTA tried to disprove, but its content was
mostly factual, which requires greater dissemination than fictional works.” This factual

nature generally supported the claim of fair use. However, this claim alone was not
sufficient to claim fair use for the case.

For the third factor, amount and substantiality

of portion used, the court found that the whole work was copied because USTA
admitted to doing so and that the purpose of the copying was to expand the amount of
readers of the publication without paying for its use.

For the fourth factor, the court

first cited a Supreme Court ruling in the Harper Row case above that stated that the
effect on the market or value of a copyrighted work is the single most important
element of fair use. °° Correspondingly, the court found that the use of Communications
by USTA represented the loss of subscription fees and thus effected the market
negatively. *” Accordingly, the court ruled that the copying of Communications by USTA
was not fair use. *®

The fifth case is Billy Graham Archives, LLC. v. Dorling Kendersly Ltd. case.

*°

Dorling Kendersly(DK) published a book called the Grateful Dead: The Illustrated Trip,

82
8
84
8
8°
87
8
*

Ibid.
Ibid.
Ibid.
Thid.
Ibid.
Tid.
Tbid.
Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 607 (2d Cir. 2006)

18

which was designed to be a cultural history of the band, The Grateful Dead.”

Billy

Graham Archives brought a suit against DK, claiming that it owned the copyright to
some of the images in the work.”

Initially the two companies attempted to negotiate a

licensing agreement, but negotiations failed.” DK asserted that the use of the images
was in fact fair use and so the court used the four factors of fair use to determine the
accuracy of such a claim.” For the first factor, purpose and character of use, it ruled that
the use of the images was transformative from their original use because the images
were merely used to describe the life of The Grateful Dead, not for advertising purposes
as they were originally intended.” Thus, this factor weighs towards a finding of fair

use.” For the second factor, the court ruled that though the images were of artistic
expression, which is the basis of any claim of copyright and thus usually a counter
against claims of fair use, but because the use by DK was transformative in nature this
factor proved almost weightless against DK’s claim.®° For the third factor, amount and
substantiality of the portion used, DK used the images in reduced size among other
images and text, so the court found that this factor does not weigh against DK’s claim.?”
For the last factor, effect of use on market or value, the court found that because the
use was transformative, this factor did not weigh against fair use.** It opined that a

copyright cannot be used to limit the transformative markets of a work merely by
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developing a market or licensing for parody, news reporting, education or other

transformative uses. Considering these factors, the court decided in favor of DK’s claim
of fair use.”

As illustrated by the fair use doctrine and its application, U.S. copyright
laws
vigorously ensure the commercial values of works of authorship and thus encourage
investment in creative industries.

” Thid.
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Part Il: Chinese Copyright Law: Construction and Current State
As expounded upon in Part |, the creative industries that form an integral part of
the US economy heavily rely on copyrights. Resultantly, the United States government

has strongly advocated the strengthening of intellectual property rights, including
copyrights, worldwide. This advocation proves especially evident in U.S.- Chinese
bilateral relations.
Since 1979,when official bilateral relations where re-established, and even more
so after China’s marketization of the late 1980’s, the United States has built an ever-

growing trade relationship with the People’s Republic of China, a country of little
historical foundations for the modern notions of intellectual property rights. Since the
U.S. regards intellectual property as one of its main products, the issue of the protection
of intellectual property rights in China has been a key debating point for trade talks. The
majority of these talks concerning intellectual property resulted in eleventh-hour
agreements, in which, in order to avoid a trade war, an understanding was reached that
enabled the Americans to show progress for their efforts and to allow the Chinese to
avoid seemingly bowing to American pressure, while still creating a system of

intellectual property laws (i.e. a copyright law) that the U.S. so sought. 1°

100
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During the course of these talks, the most powerful tool utilized by the

Americans is the so-called “ Special 301” clause.

Originally known as Section 301, the

clause appeared in the 1962 Trade Expansion Act. This section enabled the president to
be able to punish countries with unfair trade practices with tariff and nontariff import
restrictions without having to first observe US international agreements.*” As time
progressed, the scope of this clause was expanded to include intellectual property in the
1984 Trade and Tariff Act. *Finally in 1988, Congress passed the 1988 Omnibus Trade
and Competitiveness Act that created the modern form of Section 301.*™ This act
separated into one part concerning intellectual property, which is the Special 301, and
Super 301, which is the aspect that deals with barriers to US exports. 10

4

More

specifically, this revamp of United States’ trade policy mandates that the United States
Trade Representative (USTR) identify countries that (a) deny adequate protection of
intellectual property rights or that (b) deny fair market access to U.S companies and
individuals that rely on intellectual property protection for their products.*° In doing so,
according to the law, the USTR may deem these countries priority foreign countries if

they match the following rubric:
“In identifying priority foreign countries under subsection (a)(2) of this
section, the Trade Representative shall only identify those foreign countries-101 Andrew C. Mertha, "The Structure and Process of Exogenous Pressure: Domestic Agenda-Setting," in
The Politics of Piracy: Intellectual Property In Contemporary China, 36-60 (Ithace and London: Cornell
University Press, 2005).39
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(A) that have the most onerous or egregious acts, policies, or practices that--

(i) deny adequate and effective intellectual property rights, or
(ii) deny fair and equitable market access to United States persons that rely upon
intellectual property protection,
(B) whose acts, policies, or practices described in subparagraph (A) have the greatest

adverse impact (actual or potential) on the relevant United States products, and
(C) that are not--

(i) entering into good faith negotiations, or
(ii) making significant progress in bilateral or multilateral negotiations,
to provide adequate and effective protection of intellectual property rights.”"°
Once a country is designated as a priority foreign country, the USTR, within thirty

days, shall commence a thorough investigation of that country’s intellectual property
protections and request consultations with that country.’”” If the USTR and the
offending country do not resolve these issues within six, or sometimes nine months, the
USTR may impose sanctions that include canceling trade benefits and imposing trade
restrictions such as tariffs and quotas.’ As time passed, the USTR added two new
designations for countries that do not fully support an intellectual property policy that is

acceptable to the United States. *°°The first new designation is called a priority watch
country. This status denotes countries that lack sufficient intellectual property

106 Ibid.
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protections, but this lack does not merit sanctions or negotiations.” The second new
designation is the watch country.

Regarding a watch country, the USTR deems their

intellectual property system deficient, but admits that the government of that nation is
making steady progress in and improvements to their intellectual property rights
protections.”

As one can see the vagueness of the priority foreign country rubric,

especially with the use of terms like onerous and egregious acts that allows for broad
interpretation, renders the Special 301 clause a powerful motivational tool in trade
negations with other countries, especially in the case of China and its copyright laws.
Backing up to 1979, before Section 301 came to include intellectual property,
China and the U.S. signed the US-China Bilateral Trade Agreement of 1979, in which
China vowed to create a system of intellectual property rights that protects foreign

patents, copyrights and trademarks.*” Thought this agreement had some success in
persuading China to pursue a comprehensive system of intellectual property rights, as
China created a patent law, expanded its trademark laws, and joined the Paris

Convention, however, by 1989 China still lacked a modern copyright law. ***Thus,
because of intense lobbying by the copyright association, the USTR began to pressure
China on its lack of a new copyright law by placing China on the ‘priority watch list.’
This pressure resulted in the 1989 Memorandum of Understanding that saw China pass
its infamous 1990 Copyright Law.**® This new Copyright Law did not bestow on
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foreigners, who did not first publish their works in China, a copyright and allowed for an

expansive version of “fair use” that permitted such things as the unauthorized use of
copyrighted material by the Chinese government.*”°
As the powerful International Intellectual Property Alliance (IIPA) proclaimed
that that U.S. industry lost about 418 million USD to Chinese copyright piracy in the late
1980's, the USTR designated China as a priority foreign country and commenced a
Special 301 investigation as required by U.S. law in 1991, the result of which, produced
the threat of mutual trade sanctions.’”” In the end, the USTR and its Chinese

counterparts enacted an agreement hours before the sanctions were to take effect.’”®
This agreement is known as the 1992 Memorandum of Understanding (1992MOU). In
this memorandum, China assented to join the two international copyright conventions,

the Berne Convention for the Protection of Literary and Artistic works and the Geneva
Convention for the Protection of Producers of Phonograms, and that these agreements
would take precedence over Chinese law.””? China also agreed to amend their Copyright

Law, and to regard software as copyrightable material.’“” The conclusion of this 1992
MOU accomplished the much-desired protection of foreign copyrights under Chinese
law and the actual statutes of the Copyright Law would not become the focus again until
China acceded to the World Trade Organization. China and the US again created on

6 Gregory S. Ferdor, "Enforcement Of Intellectual Property Rights In China: You Can Lead A Horse To
Water, Byt You Can't Make it Drink," Virginia Journal Of International Law (West) 37 (1996): 6.
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another Memorandum in 1995, which concerned actual enforcement. 121 Ih this area,
the U.S. saw China as not fulfilling its obligations and thus deemed the Special 301
ineffective. '**

Because of this ineffectiveness, the US sought another weapon. China

saw the prospects of joining the World Trade Organization as deeply beneficial to their
country, and the United States, being a powerful force in this organization, found its
new pressure point. *° Eventually, through intense negotiation, China became
increasingly closer to full WTO membership.

China desired to join as a developing

country, wherein it would have a grace period of five years before it was required to
enforce its WTO obligations, including its intellectual property obligations that are
outlined in the Agreement on the Trade Related Aspects of Intellectual Property Rights
Protection( TRIPS).*“* However, the United States and the European Union demanded
that China join as a developed country.’”°

In the end, China joined in a compromised

position, in which on the whole, China was to be regarded as a developing country, but
concerning a few key issues (i.e. intellectual property), it was to be treated as a

developed nation. Thus, China was to immediately bring its intellectual property codes
to be on par with TRIPS.*”° In respect to the WTO agreements, China amended its
Copyright Law in 2001 to coincide with the TRIPS agreement.””

'2! Gregory S. Ferder. “Enforcement Of Intellectual Property Rights In China,’7
"Donald P. Hariss, " The Honeymoon Is Over: The U.S.- China WTO Intellectual Property Complaint,"
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The United States, nevertheless, still held that the Chinese regime fell short of
WTO standards in regards to intellectual property. Accordingly, the US government first
requested consultations with China then filed a complaint regarding copyrights and

other forms of intellectual property against China to be resolved by the WTO.*”8
Specifically in regard to the Chinese Copyright Law, the US accused China of not
providing copyright protection for censored works, which is non-adherent to the Berne
Convention and correspondingly the TRIPS agreement, which incorporates the Berne
Convention.*7°

On the level of practicality, the United States asserted that this means that while
foreign works are awaiting official approval before they are allowed to enter the
Chinese market, these works can be reproduced and distributed without fear of
punishment.*”° On this point, the WTO ruled in favor of the United States by stating “to
the extent that the Copyright Law and the Customs measures as such are inconsistent
with the TRIPS Agreement, they nullify or impair benefits accruing to the United States
under that Agreement, and recommended that China bring the Copyright Law and the

Customs measures into conformity with its obligations under the TRIPS Agreement.” 7°!
Namely, the panel reasoned that while China has the authority to reject the circulation
of any work, as found in the Bern Convention Article 17, this does not justify the denial

28 Hwan Kim, "The World Trade Organization Dispute Settlement System; China- Measures Affecting
The Protection and Enforcemnt Of Intellectual Propertyroperty," New York International Law Review

(West), 2010: 9.
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of copyright protection of any work. Therefore, China’s Copyright Law Article 4 is in

violation of Article 9.1 and Article 41.1 of the Trips Agreement.’** This prompted China
to once again amend its laws to correspond with the TRIPS agreement.’>> This
amendment process resulted in the 2010 Copyright law."
In all of the years of negotiation as pertaining to China’s actual Copyright Law,
the United States clearly aimed for the Chinese government to create a system of
copyright laws that maintains a robustness equal to that of the United States. As
mentioned in Part I, the United States in terms of law and history has grown to view
intellectual property as a form of actual property, and as such, the intellectual property

holder is much like a tangible property holder, with a few limitations (the Fair Use
clause). The scope of these limitations would be the best measure of the robustness of a

system of copyright laws and thus, be the best way to compare the strength of the
Chinese and American copyright laws in terms of protecting the rights of the copyright

holder.
The Chinese Limitations on Rights, unlike the Fair Use Clause in the American
system, is meticulously codified and yet provides a great many limitations on the rights
of the copyright holder.

The Chinese law reads as follows:
“ In the following cases, a work may be used without permission from, and

without payment of remuneration to, the copyright owner, provided that the name of

132 WTO, China Intellectual Property Rights(DS362), PDF (WTO).
33 Dispute Settlement.
134 Dispute Settlement.
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the

author and the title of the work are mentioned and the other rights enjoyed by the
copyright owner in accordance with this Law are not prejudiced:

(1) use of another person’s published work for purposes of the user’s own personal
study,

research or appreciation;
(2) appropriate quotation from another person’s published work in one’s own work for
the purpose of introducing or commenting a certain work, or explaining a certain point;

(3) unavoidable inclusion or quotation of a published work in the media, such as in a
newspaper, periodical and radio and television program, for the purpose of reporting

current events;
(4) publishing or rebroadcasting by the media, such as a newspaper, periodical, radio
station and television station, of an article published by another newspaper or
periodical, or broadcast by another radio station or television station, etc. on current

political, economic or religious topics, except where the author declares that such
publishing or rebroadcasting is not permitted;

(5) publishing or broadcasting by the media, such as a newspaper, periodical, radio
station and television station ofa speech delivered at a public gathering, except where
the
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author declares that such publishing or broadcasting is not permitted;

(6) translation, or reproduction in a small quantity of copies of a published work by
teachers or scientific researchers for use in classroom teaching or scientific research,

provided that the translation or the reproductions are not published for distribution;

(7) use of a published work by a State organ to a justifiable extent for the purpose of
fulfilling its official duties;

(8) reproduction of a work in its collections by a library, archive, memorial hall, museum,
art gallery, etc. for the purpose of display, or preservation of a copy, of the work;

(9) gratuitous live performance of a published work, for which no fees are charged to
the

public, nor payments are made to the performers;

(10) copying, drawing, photographing or video-recording of a work of art put up or

displayed in an outdoor public place;

(11) translation of a published work of a Chinese citizen, legal entity or other

organization from Han language into minority nationality languages for publication and
distribution n the country; and
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(12) transliteration of a published work into braille for publication.””*>

Comparing these limitations with the Fair Use Clause, in China, the copyright

holder occupies a substantially weaker position than it does in the United States. First,
in section (4), a previously published article about politics, the economy or religion can
be reprinted without obtaining prior permission and without paying compensation to
the copyright holder, provided that the author has not declared a restriction on
republishing or rebroadcasting.

Hypothetically speaking, if The Economist has not been

officially published in China for whatever reason, it’s authors, editors, and owners

probably have no knowledge of the Chinese Copyright Law. However, in English, it is
possible that its website and articles could be accessed online.

Presented with this

opportunity, a Chinese current events magazine would be within its rights to copy the
entire issue of The Economist and publish and distribute it in China for profit. This
wholesale republishing of articles without compensation and permission absolutely
would not qualify as fair use in the US.

Under the Fair Use Clause, the wholesale

copying of articles, as shown by the Am. Geophysical Union v. Texaco Inc _ case, is not

allowed on a large scale as it prevents the acquirement of potential royalties. Also,
though these articles are news related, they are not essential to the reporting of the
news, so the Fair Use clause would not encompass their republication like in the Nunez
v. Caribbean Int'l News Corp case.

'S Copyright Law of The People’s Republic of China. Taken from WIPO Website

31

Second, in limitation (7), the state organs maintain the power to use any

copyrighted material for the purposes of fulfilling their official duties within a
reasonable scope.**° Essentially, this statement, because of its vagueness, gives the
Chinese government a “ Blank Check” to use as many unauthorized reproductions of any
work of authorship as it pleases. Some have complained about Chinese government
offices installing pirated software on their office computers. However, unluckily for
Microsoft, this piracy still falls under the scope of the Limitations of Rights. Under the
Fair Use Clause, because widespread unauthorized government usage would rob the

copyright holder of substantial potential profits, the US government must pay for an
authorized copy, much the same as any other consumer. As loss of profit, or a
devaluation of the copyright, is shown as one of the major considerations of the five
example cases given in Part |, government copying does not qualify as fair use
Third, in limitation (11), the Chinese government allows for the translation of any

book first published in the Han language to be published in the minority languages
without compensation to or permission from the copyright holder. In essence, as China
has millions of people who speak minority languages, the translator could market his
translation to millions without a penny of compensation to the copyright holder. In the
US, it would not be acceptable under the Fair Use Clause to translate someone else’s
work into Spanish and market it to the Spanish speaking community in the United States
without permission from the copyright holder because it would take away large

potential royalties from the copyright holder of a work of authorship.
136 crate organs typically only mean the different government departments, as they are frequently
mentioned separately of schools and state-owned industries.
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Part | and Il show that there exist a huge disparity between the streng
ths of

copyright laws and hence the protection of works of authorship in the U.S. and China.
This leads to the question of “why”,

33

Part Ill: Economic Explanations

As shown through out the epic battles played on the negotiation table during the
construction of the many IPR agreements such as the globally binding TRIP
S agreement
or the bilateral agreements between the United States and China, developin coun
tries
g

and developed nations maintain competing positions concerning the stre
ngth of any
intellectual property rights regime; especially concerning the strength of the copyrights
regime. As asserted by economist and the developing countries themselves, the
economic nature of a developing country and a developed country, namely that a
developed country primarily produces technology and a developing country primarily
receives technology, lies at the very root at the differences in the IPR positions of the

two types of nations.
Two economists, Judith Chin and Gene Grossman, working for the National
Bureau of Economic Research, authored a paper entitled “Intellectual Property Rights
and North-South Trade.” **’In its introduction of the current situation, the paper first

asserts that developed countries possess the money to develop R&D.

138

“Accordingly, to

insure a return on R&D investment, the commercial value of the outcome of this R&D

must be protected through the use of IPR. 139
~” Developing

'57 Tudith C. Chin and Gene M. Grossman, "Intellectual Property Rights And North-South Trade," NBER
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countries almost completely rely on the technological discovery in the developed
countries for any hope of economic growt h.““° In an extreme example, where no IPR

existed whatsoever, all of the countries would have no prospect for economic
development, as no commercial incentive would exist for invention or for artistic

expression.’”” Therefore, it stands to reason that even developing countries obtain
some benefit from IPR, as they gain from the sales of a protected product within its
borders.**

Wishing to test further into the issues mentioned above, the authors set up

an experiment by which one developed country has the financial resources to conduct
research and development for the improvement of production, while one developing
country can cheaply reproduce the products created by developed nations.’** The end
product of their experiment demonstrated that while no protection of intellectual
property by the developing nations will harm the interest of developed countries on the
world economy, it would most definitely help the welfare of the developing country, as
no IPR within their borders means that the country has free access to new
technologies.*“* By demonstrating this difference in the relative welfares of developing
and developed nations, these two economist are declaring the advantages of IPR only
apply to developed countries and not developing countries. Considering this
observation, it stands to reason that once a developed country makes the transition
from a developing country to a developed country, it will begin to protect intellectual
property because it will have an invested interest in doing so.

Thid,
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This transition embodies itself in the history of the United States. In their early
history, Americans could conceptualize the importance of intellectual property, as it has
long been a part of the laws of Englan d.

14 5

When authoring the Constitution of the

United States, as mentioned in Part |, James Madison included a provision about

intellectual property.’

146

Though the Constitution in that day embodied the high ideals of

the nation, it did not, however, reflect the actual policies being pursued. George
Washington instructed Congress to pass legislation that not only pushed Americans to

develop their own products, but also to acquire the technology and advances of the
European nations.’ This type of policy direction continued in many of the early
presidencies. In the Jefferson administration, Hamilton proposed an economic plan that
foresaw the construction of robust trade barriers aimed at limiting the entry of
European products protected by U.S. intellectual property right law, so as to give
American companies the ability to patent European technology.*”® In addition, in an

effort to create an American literature and artistic style and thus create a domestic
copyright system, the government refused to give copyrights to foreign works so that

Americans could become educated in the different world literary styles cheaply.*“? For a
specific example, A Christmas Carol, a book first published in England at that time may

be sold for 2.50 USD, but in the United States the market priced the book at about six

"4 Jennifer A. Crane, "Riding The Tiger: A Comparison of Intellectual Property Rights InThe United States
and The People's Republic of China," Chicago-Kent Journal of Intellectual Property Law (West) 7 (Spring
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cents.°° Summarizing the above history, America in its early period simply used its
system of intellectual property rights to develop its native economy and not to protect
the commercial value due to the creator of an artistic work or the inventor of an
invention on principle. However, as the US became more intertwined into the

international economy and became a leading producer of technology, it was in its
interest to create a stronger system of intellectual property rights protection that can
encompass any sort of product of the human mind regardless of its origin, as it also
wished other countries to do the same.
With regards to China, some scholars have maintained that China will only
strengthen its intellectual property right protections when it reaches a point wherein it
would be economically beneficial to do so.’

Applying the work presented by the two

economist discussed above, China has consistently claimed that it still retains its status
as a developing nation despite the recent trends of extreme economic growth and thus,
if this assertion proves to be true, the protection of intellectual property would harm
152

the development of the national economy. °* When China first began its conversion to a
marketized system, it allowed for a large degree of autonomy of legal enforcement and
control of the local economy.’”? This local autonomy left Beijing a substantial degree of
leeway in its adoption of international agreements because it would not be required to
directly enforce these agreements.”

154

Essentially, as demonstrated in Part Il, this

freedom from responsibility allowed Beijing to agree to the construction of a system of
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intellectual property rights in order to receive trade concessions from the Western
powers. > These new intellectual property laws, no matter the strength of the wording,
in the past did not necessarily have the effect that the Western countries hoped
because the local governments could decide to what degree to enforce them based on

the local economic conditions.’”° This inequality of enforcement allowed for the rise of

many illegal pirate factories that were protected by the local authorities.°”
However, in the 2000s, as Professor Nguyen illustrated, Beijing pushed for more

enforcement of intellectual property rights through the use of the court system. The
courts heard more cases of first instance than the United States. Also, most of the cases
brought were Chinese against Chinese, showing that the Chinese people have begun to
accept intellectual property as a necessity.
On the other hand, the national government, though it and the people now
shows more concern for the protection of intellectual property on its own, still
maintains a weaker system of copyright law relative to the United States, as shown in
Part Il.

The above situation that is taking place in China belies a question of to what
extent is China a developing country and would it benefit from a strengthened system of
copyright law.( Copyrights are used because they are the subject of this paper.) When
joining the WTO, as described in Part II, the United States and the European countries
raised this issue of classification.

China’s GDP per capita (PPP) remains at the level of
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most developing countries; $ 8,400 USD.*°® However, its GDP (PPP) of 11.29 trillion USD

is only second to that of the United States.°° Also, China receives 776 billion USD in
foreign direct investment, more foreign direct investment than all developing countries
and most developed countries.’

Most prominently, China exports almost 1.9 trillion

dollars worth of goods, which is more than any other nation, developing or
developed.**

From the above numbers, it can be said that in many ways China is a

developed nation.*® As a developed nation, according to economic theory, it would be
the creator of intellectual property and thus need a strict system of IPR laws and
enforcements.
Taking a closer observation into the makeup of China’s economy, China’s
creative industries continue to grow at extraordinary rates.

In 2010, China’s box office

revenues grew by 64% to a value of over 1.5 billion USD."

The software industry, in

the first six months of 2010, rose over 29%, to 89.3 billion USD.2™ The Chinese

publishing industry grew 19% in 2010 to outputs of over $196.7 billion USD.*®

All of

these numbers mean that China has a growing creative industry sector that becomes
more important to the Chinese national economy every day.

From the point of view of

national interest, it seems that it would be in China’s interest to strengthen these

company’s positions under its Copyright Law. Over the past two decades, China has
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made many improvements to its Copyright Law to secure stable trade relations with the

United States, which is show in Part Il, but it still does not have the robustness
to fully
protect all of the interest of its creative industries. For example, it would be beneficial
for the software companies to be able to collect royalties from the government for the
use of their products. It would also be useful for the publishing companies to be able to
collect royalties from their competitors from the reprinting of articles as the rule, not
the exception. It would be beneficial to growth if book companies were to be able to
collect fees from libraries for the reproduction of their works.
As it is shown, a stronger system of copyright laws could be beneficial to China.
However, the Chinese government still has not enhanced the powers of the copyright
holder to a robustness equal to that of the United States. Furthermore, recent
scholarship has shown that China is doing more than ever before to protect intellectual

property. This realization leads one to question the usefulness of the developing and
developed country argument as the sole basis for a relatively weaker set of copyright

laws. Perhaps, the answer for the disparity in part could lie in China’s moral philosophy.
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Part IV: The Moral Philosophies of Two Great Natio
ns

As it seems that economics cannot be the only basis for the different positions of
the United States and China, perhaps moral philosophies concerning the notions of
property, works of authorship and profit can reveal some answers.
Two Ivy League Law Professors, Thomas W. Merrill and Henry E. Smith, authored

a paper that illustrates how the idea of property is inherently a moral concept.’®° They
theorized that even though property is defined in legal statutes, it must be based in
moral notions for such laws to be effective.**” To prove their assertions, they first

applied the notion that property is an in reim right, meaning that all members of a
community must recognize that they must refrain from interfering in such rights as they

are held by all other members of the community.’ Property in essence is a method for
coordinating interactions over things.*©° Hence, property rights must be communicated
to a wide group of potential violators and thus must be easily comprehended.’”° The law
and self-help, locking doors etc., are most certainly inadequate to explain this wide
recognition. Though the law plays an important “backstopping” role, it cannot serve as
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the main generator of property rights alone.” Many times if something is legally
recognized, but not morally

' Thid.
42

recognized then many people often disregard the laws.” Thus, it is logical to conclude
that a moral grounding of property rights must be present for people to respect them.
173 On the other hand, some may suggest that self-help is sufficient to provide
grounding for the notion of property rights.*”4 Self-help, meaning fences, keys, locks,
etc., are most useful if the violators of property rights are small in number compared to
175

the general population. °° Thus, the general population must first have a moral notion

of property rights that suggest the immorality of theft.’”° In summary, a community
that has a system of property rights must have a moral notion of property. Thus, notions

of property and intellectual property in moral philosophy are instrumental in
interpreting the basis for any differences in the strength of intellectual property rights in
different communities.
To further this discussion on moral property rights, the copyright laws of other
countries must be analyzed.

Not only China and the United States retain relatively

different approaches to intellectual property, but other developed nations also maintain
approaches different from that of the United States and each other.
For example, though Japan is a developed nation and a well know supporter of

intellectual property right since the 1990s, its exceptions clause is similar to the Chinese
limitations clause.

Because it exceptions clause is very long, this thesis shall only show

some of the more striking portions.

'? Tid.
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First , like China, an article can be reproduced if it is concerned with politics,
economics, or social topics, as long as the author has not expressly forbidden its
reproduction.
“Article 39. (1) It shall be permissible to reproduce in the press, to broadcast and
diffuse by wire articles published in newspapers or periodicals on current political,
economic or social topics, not having a scientific character, or to make the interactive

transmission (including the making transmittable by means of inputting information to
an interactive transmission server already connected with telecommunication networks
for public use) of such articles simultaneously upon receiving such broadcasts,
exclusively for the purpose of reception within service areas intended for by such
broadcasting; provided that such reproduction, broadcasting, wire diffusion or making

the interactive transmission thereof is not expressly prohibited.”*””
Second, the Japanese law also allows for copyrighted materials to be reprinted in

textbooks by the Ministry of Culture. Like China, the Japanese government can use
copyrighted material at will, without the permission of the copyright owner. However,
in Japan, the author will receive a payment that is set by government for the use.

“Article 33. (1) It shall be permissible to reproduce in school textbooks ("school
textbooks" means textbooks authorized by the Minister of Education and Science or

those compiled under the authorship of the Ministry of Education and Science to be
used for the education of children or pupils in primary schools, junior or senior high

"7 Japanese Copyright Law. Downloaded from http://www.cric.or.jp/cric_e/index.htm]
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schools or other similar schools; the same shall apply hereinafter) works already made
public, to the extent deemed necessary for the purpose of school education.
2) A person who makes such reproduction shall inform the author thereof and
pay to the copyright owner compensation, the amount of which is fixed each year by
the Commissioner of the Agency for Cultural Affairs, by taking into account the purpose

of the provision of the preceding paragraph, the nature and the purpose of the work,
the ordinary rate of royalty, and other conditions.”*”°
As one can see, the Japanese “fair use” clause is quite apart from the United
States and leans towards that of China. This reveals that though Japan is a developed
country and protects intellectual property, it maintains key differences with other
nations.

For another example, France, maintains a system of laws that is different from
the United States. It, like the US, has developed creative industries and these industries
benefit from French copyright protection.
The French “ fair use” clause reads “
Once a work has been disclosed, the author may not prohibit:
1°. private and gratuitous performances carried out exclusively within the family

circle;
2°. copies or reproductions reserved strictly for the private use of the copier and not
intended for collective use, with the exception of copies of works of art to be used for

purposes identical with those for which the original work was created and copies of

18 Tbid.
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software other than backup copies made in accordance with paragraph II of Article L.
122-6-1, as well as copies or reproductions of an electronic database;
3°. on condition that the name of the author and the source are clearly stated:

a) analyses and short quotations justified by the critical, polemic, educational,
scientific or informatory nature of the work in which they are incorporated;
b) press reviews;

c) dissemination, even in their entirety, through the press or by broadcasting, as
current news, of speeches intended for the public made in political, administrative,

judicial or academic gatherings, as well as in public meetings of a political nature and at
official ceremonies;
d) complete or partial reproductions of works of graphic or three-dimensional art
intended to appear in the catalogue of a judicial sale held in France, in the form of the
copies of the said catalogue made available to the public prior to the sale for the sole
purpose of describing the works of art offered for sale.

A decree by the Conseil d’Etat

shall determine the characteristics of the documents and the conditions governing their
distribution.
4°. parody, pastiche and caricature, observing the rules of the genre.
5°. acts necessary to access the contents of an electronic database for the purposes

of and within the limits of the use provided by contract.” 77°

It seems that the French law maintains a standard that is even stricter than that of

' French Intellectual Property Code . Downloaded From WIPO website.
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the United States. In the United States, generally speaking, if a use is transformative
and does not infringe on the original market of the copyrighted work then its use can be
deemed fair use. However, the French law seems to leave little room for use of
copyrighted material that produces any sort of profit whatsoever.
Japan, France and the United States are all developed countries. All three of these

countries have a large stake in protecting their intellectual property.

However, the laws

in these countries reveal differences that produce varying degrees of strength in the
position of the copyright holder.

All of these countries protect intellectual property,

but they do it differently and to different degrees. As expounded upon above, property
(including intellectual property) must have some sort of moral foundation to exist. Given
that these countries would have different moral philosophies, it is reasonable to assume
that they would have different ideals on property. This leads to the conclusion that
though these countries have a vested interest in protecting intellectual property, which
they do with great vigor, they will still maintain nuanced differences in their approaches
to intellectual property, which perhaps reflect underlying values.

This revelation can

be applied to the differences in the Chinese and Untied States copyright laws.
In the United States, the general basis for the notion of property has been
regarded by many as the writings of John Locke, especially from his Two Treatises on
Government, ®°

so much so that Thomas Jefferson essentially plagiarized Locke’s

writings in the Declaration of Independence. The Chinese, on the other hand, for many
thousands of years have been shaped by Confucian philosophy, which still heavily
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influences China today. ° The other influence, which is a bit more recent than
Confucianism, is communism.

Though China has adopted a marketized system, it is still

run by the Chinese Communist Party and the communist ideology is still heavily
emphasized in schools. These three moral philosophies should be the backbone on
discerning the origins of the differences of the copyright laws of the US and China.
From the beginnings of the United States, the enlightenment thinker John Locke
occupied a position of great prestige. His famous idea that every man is entitled to life,
liberty, and property summed up the dream, which the founders of United States
believed. In the Declaration of Independence, Thomas Jefferson slightly altered Locke’s
words to read “life, liberty and the pursuit of happiness.” Also as mentioned in Part |,
the Constitution, the highest law in the United States, itself is steeped in Lockean
influence. These two documents are still greatly respected as the basis for the existence
of the American nation and are still regarded as the highest laws and most important
declarations of this nation.

Thus, though the United States has moved on from the

heyday of Enlightenment figures, these two documents form the foundation of the
country, providing the uncrossable parameters for any sort of legislation to be designed,

including property and intellectual property laws. Because of the Lockean parameters
that the United States has constructed for its existence, especially concerning property
and the role of government, any sort of analysis for the origins of the nuances of

'8! Mark A. Groombridge, "Intellectual Property Rights Protection in The People's Republic of China," in
Intellectual Property Rights in Emerging Markets, ed. Clarisa Long, 13-15 (Washington D.C.: The AEI
Press, 2000).
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property or intellectual property law must look to the writings of John Locke. To delve
further into this Lockean idea of property, this text must be more thoroughly analyzed.
“Though the earth, and all inferior creatures, be common to all men, yet every

man has a property in his own person: this no body has any right to but himself. The
labour of his body, and the work of his hands, we may say, are properly his. Whatsoever
then he removes out of the state that nature hath provided, and left it in, he hath mixed

his labour with, and joined to it something that is his own, and thereby makes it his
property. It being by him removed from the common state nature hath placed it in, it

hath by this labor something annexed to it, that excludes the common right of other
men: for this labour being the unquestionable property of the labourer, no man but he
can have a right to what that is once joined to, at least where there is enough, and as
good, left in common for others.”*
This quotation forms the fundamental aspect of Locke’s ideas on property.

Because man has labored and put forth the energies of his body, the products, even
though the original components came from nature, are his property. This idea can be
transferable to copyrights. An author, through the labors of his mind, has produced a
creative work.’ Thus, the author should be entitled morally to control the transmission
of such an expression.

Hence, the author, publisher or software designer should be

entitled to receive royalties from the recopying or distribution of their works, especially

'® John Locke. “On Property’

,
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when such copying could infringe on their moral rights to control the economic

advantages of their efforts.
As one can see, in a simple few lines, John Locke linked the creation of property
from a state of nature, the pains of labor, and morality. This idea can encompass many
forms of property and explain the basis for the divisions of wealth and profit by which
the entire United States economic system is based. Namely, from a moral standpoint, if
one is smart enough or hard working enough, then one can control great wealth
through the pains of ones labors or the labors of one’s forefathers. One’s compensation
is equal to the task that one performs.
The Chinese traditional idea of the place of property, works of authorship and
profit prove quite apart from the American ideals.

For thousands of years, a

bureaucracy of scholars formed the massive government apparatus of imperial China.
To become one of these bureaucrats, gentlemen needed to spend many years
committing the Classicsto memory so that they could pass a sort of civil service exam.
The exam consisted of questions directly addressed by the Classics, which were to be
answered by composing an essay that consisted mainly of direct transmissions of the
Classics’ text. These Classics composed of the ancient Chinese treatises on morals and
government. The most important classic by far was Lun Yu or the Analects, which is a
compilation of Confucius’s teachings as recorded by his disciples that discussed topics
including education, profit, manners and the art of being a gentleman. Today, the
Chinese government supports the role of New Confucianism, a modern version of the
traditional imperial Confucianism, as one of the guiding forces of the Chinese people.
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185s the topic of this thesis revolves around the copyright and works of authorship, the
most important of these Confucian topics above for this discussion are learning and
profit. Confucius said,

“1 only record what | have learnt rather than create and | believe in and love
ancient culture” 78°

This saying refers to the fact that Confucius encouraged the recounting of

ancient wisdom and not necessarily creating one’s own works. It was believed that this
ancient wisdom dictated the manner in which society was to be structured (this wisdom
thought to be the best tool to govern) and thus should be used by all people.*®”

Translating the meaning to a modern context, taking the conclusions of more learned
people and being able to use their ideas and words occupies a more important position

than being able to create things yourself. This sort of idea breads a culture in which
copying when useful to analyze or solve a problem, rather than creating a separate

solution could be accepted and even praised. Leading into the world of works of
authorship, this quotation means that plagiarism should not be discouraged and even
blatantly copying someone else’s work verbatim presents no moral qualm, as the ideas

'§5 John W. Head, China's Legal Soul: The Modern Chinese Legal Identity In Historical Context, 166178(Durham , North Carolina: Carolina Academic Press, 2009).

"86 Shu Er, Aphorisms From Lunyu, ed. Wang Ming, trans. Li Hui (Jinan, Shandong: Jilu Publications,
2006).
'87 William P. Alford, "Don't Stop Thinking About .... Yesterday: Why Therer Was No Indigenous
Counterpart To Intellectual Property Law In Imperial China," Jounral of Chinese Law (West) 7 (1993): 911.
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originally belonged to nature.’®® In the heydays of the imperial government, copying
from the Classics became so prevalent that a short hand, utilized in formal writing,
developed for alluding to certain parts of certain works.’®?

Hence works of authorship

are not seen as exclusive forms of property under Confucianism. Instead, the
information, as it originates from nature, belongs to all people.

In regards to profit, Confucius said,

“What the gentleman understands is righteousness; what the small man understands is

profit”

This profound statement refers to the low position of merchants in Chinese
society, wherein they were placed below peasants. The officials at the top of the social
latter concerned themselves with the morals of the Classics, but the merchant class
engaged in commerce in the pursuit of profit. Converting this statement to modern

relevance, it propagates the idea that one should be occupied in the pursuit of bettering
the society, not creating wealth or obtaining property.

When interpreting this

statement in the context of works of authorship, this statement means that the authors

should emphasize the usefulness of their works to society and distribute them freely
without thought of personal benefit or profit.

'88 William P. Alford, " Don't Stop Thinking About .... Yesterday: Thy There Was No Indigenous
Counterpart to Intellectual Property law In Imperial China," in To Steal A Book is an Elegant Offense:
Intellectual Property Law In Chinese Civililization, 27 (Stanford: Stanford University Press, 1995).
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Today merchants in China hold a much higher position than they did under the
imperial system. However, Confucianism, though it belittles merchants, still forms a
major part of the Chinese moral philosophy even today. Thus, the balance between the
different forces of Confucianism and capitalism, allowed for a Copyright Law that heavily
protects works of authorship, but gives a wide system of limitations on the rights of the
copyright holder.
Over the last 100 years, another school of thought has gained prominence within
China to be alongside the teachings of Confucianism; Marxism. This ideology became so
pronounced that China founded a government based on its principles that still retains
power today. Even though China now enjoys a market-oriented economy, the use of
Marxian theory still occupies an important position. Children are taught the works of
Marx, Lenin, Mao and Deng in the modern classroom and the nation still maintains the

oversight of the Communist party at every level of government.
The basic teachings of Marx maintain that the idea of private property and
private wealth plagued the existence of mankind. Though he encouraged the arts,

science and technology, he did, however, reject their “ modes of production.”*?* Marx in
his Economic and Philosophic Manuscripts of 1844 said ,

“Communism is the positive supersession of private property as human selfestrangement, and hence the true appropriation of the human essence through and for
man; it is the complete restoration of man to himself as a social —i.e., human — being, a

'! Groombridge. “China,”
16
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restoration which has become conscious and which takes place within the entire wealth

of previous periods of development.”?”

In this quotation, Marx demonstrates his belief that private property only
hinders the progress of mankind.
natural status as

a

He theorizes that humans will be restored to their

“ social beings,” meaning that humans naturally form a group in which

every member endeavors for the benefit of the whole.

However, private property, as

Marx theorizes, forms the very fence that estranges the individual from the common.
This assertion clearly originates from the idea that private property basically entails an
exclusion of others from the fruits of one’s own labor.
Furthering the idea of property equating to the self-estrangement of the
individual, Marx says,
“This material, immediately sensuous private property is the material, sensuous
expression of estranged human life. Its movement —production and consumption —is
the sensuous revelation of the movement of all previous production —/.e., the

realization or reality of man. Religion, the family, the state, law, morality, science, art,
etc., are only particular modes of production and therefore come under its general law.
The positive supersession of private property, as the appropriation of human life, is
therefore the positive supersession of all estrangement, and the return of man from
religion, the family, the state, etc., to his human —i.e., social — existence.”

' Marx, The Economic and Philosophical Manuscripts, ed. Gregor Benton, prod. Marxist.org (1974).
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In these words above, Marx describes the use of the notion of private property

as a “mode of production” that ultimately is an “expression of estranged human life”.
The replacement of private property with a more communal mode of production will
return man to his social nature.
When applying Marx’s words to the idea that a work of authorship should be
protected by a copyright to give the author control of its full commercial value, the idea
seems preposterous.

By giving the author control of its commercial value, the work

becomes a form of private property, which Marx opines as contrary to the true nature
of man. In China, until after the reforms of Deng Xiaoping, IPR clearly did not maintain a
high position on the regime’s to do list and all production belonged to the state,’ as it
was deemed best able to manage the nations resources for the good of the common.

A

common saying during these times that manifest the attitude towards the theory of the
copyright reads, “Is it necessary for a steel worker to put his name on a steel ingot that
he produces in the course of his duty? If not, why should a member of the intelligentsia
enjoy the privilege of putting his name on what he produces?”"”°
This system of Marxian and Confucian ethics still manifest in the Chinese moral
philosophy as an important aspect.

Even with the permeation of Western culture and

technology as China fully embraces a marketized system and intellectual property rights,

the contribution of these two ideologies to the makeup of the Chinese moral philosophy

16
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is unlikely to change in the near future and thus perhaps will continue to influence the
Chinese.
The above paragraphs explain the linkage of the prevailing countries moral
philosophies to the idea of copyrights, but to be fully engaged in the connection
between these philosophies and the copyright laws of their respective countries, a
comparison between the text of these laws and the ideas of these philosophies must be

made.

Only through a textual analysis of the laws and the theories can one pinpoint the

direct consistencies between philosophy and law.
The American Fair Use Clause and the case law concerning this clause, as

thoroughly explained in Part |, allows for limited usage that does not violate the owner’s
rights to the economic benefits associated with the production of his work of

authorship.

For example, copying a page for personal use from a book for reference

would not cause the author of such a book to lose any of the commercial benefits
entitled to his work. One page does not represent the expression of ideas recorded in

the work as a whole. However, if one were to copy an entire book for the purpose of
leisure with a Xerox copier, this would deprive the author of the rights to the value of
the expression of his idea, i.e. no royalties. John Locke believed that the act of labor is
what secured private property from nature. Thus, because an author through his own

mental labor produced a work of authorship, a monetary value linked to the
reproduction of his idea, especially the heart of his ideas, should be the right of the
author to collect. Obviously, the ideas of John Locke and the American Fair Use Clause
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that defines the strength of the American copyright laws show uncharacteristically close
similarities. These similarities most probably represent a deep connection.
In the Chinese law, explored in Part Il, the rights of some different categories of
users far exceed those of the United States. According to Chinese law, the government

unit is able to employ the unauthorized use of any copyrighted material within the
confines of fulfilling their duties. In Marxism, private property is seen as a mode of
production that impedes the social nature of the human species. Historically, the
government in communist countries occupied the role of controlling the usage and
division of nation’s resources for the betterment of the populace. Therefore, the
government should be able to freely use any products, even works of authorship, in the
process of governing the country. A law that states that the government can use any
work of authorship, in its very essence, coincides with Marxism.
Chinese law also states that any broadcast or publication of a discussion of
current events concerning economics, religion or politics can be republished by any

other media organization. The law also states that this reproduction be permitted
unless the author expressly states otherwise, but this portion was only added after
intense Western pressure to conform to the TRIPS agreement.

Furthermore, having

been to China many times, | have never read of the prohibition of reproduction on any
current events publication.

Confucianism encouraged the widespread recounting of

known knowledge, and not necessarily the discovery of or creation of new ideas. This
“sharing” of published articles most likely conveys the Confucian idea that knowledge
created from before should be recorded and taking your own view, i.e. publishing an
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original article, does not necessarily prove positive. This Chinese law perfectly matches
the system of Confucian ethics.
On a last note about Chinese law, Chinese law permits the translation and
republication of any domestically produced work to one of the minority languages
without notifying or compensating the original author. Confucius honored the man who
worked for societal good, and disgraced the man who only sought self-benefit. Allowing
for works that were originally produced in Chinese to be freely translated into the
minority languages can serve as a way to increase the general education of the entire

country.

If the law were to require compensation to be paid to the author for this

action, it would propagate the sole pursuit of profit without regard to societal benefit.
Confucius would applaud the consideration of the benefit of the whole society taken in
the Chinese copyright law.

Now that a linkage from the factors of the moral philosophies of property to the
respective laws of each nation has been shown, the only way to explain the origins of
differences in the law must be to compare the Lockean theory on property and the mix
of Confucianism and Marxism that China so vehemently follows.

Locke opines that

every man has the right to the products of his labor, therefore when a man invest his
labor into a portion of the natural common to improve it in some way, this portion
rightfully belongs to him.

Locke’s ideas on property support a strict form of copyright

law, as it allows the author of a work to collect the compensation as a form of property
that is due to him.

Also, Locke opined that it is the governments responsibility to

protect every human’s natural rights: life, liberty, and property, which means that it
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should protect the author's ability to control the commercial value of his work.
However, in Confucianism and Marxism, the idea of a strong copyright fundamentally

violates their ethics. Marxism proposed the dissolution of private property all together
and opted for humans to return to a social state. Confucianism believes that man should

not be concentrated on the pursuit of personal benefit but be striving for the
betterment of the society and that the recounting or reproduction of works to spread

education should be praised and not discounted. An author, according to these two
systems, ought to produce and distribute their work without thought of compensation
for the betterment of society and reject the notion of this work forming a type of
property, designed for personal benefit.
These two philosophies allow for an examination of some of the more powerful
origins of the American and Chinese moral notions of property. Morals subconsciously
provide a powerful catalyst for the actions of differing peoples. These differing
prospective almost certainly present the uneven views that lie behind the differences in
the strengths of the systems of copyright laws in the two countries.
understanding these views can a realization of the “why” be obtained.
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Only by

Conclusion

The economic miracle that is China has undergone a long journey to achieve the
protection of intellectual property rights. Today, China not only has a strong system of
laws, but also enforces those laws to a larger degree than ever before. However, in the
law, the position of copyright holder is weaker than it is in the United States.

A quick comparison with the laws of other nations leads us to the revelation that
even developed nations, which are well known protectors of intellectual property,

maintain different approaches to intellectual property rights protection. These
approaches can possibly be attributed to the underlying notions of moral philosophy.

The United States should learn to accept that even though China has differences
in its approach to IPR because of its unique moral philosophy, it still protects intellectual
property rights. Accordingly, the United States should begin to treat China as a partner

in its global strategy for the protection of intellectual property rights and not an enemy.
China is no longer the pirate that is once was. It is now a protector of IPR.
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